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IN ahistoricjudgement the Supreme
Court of Indiain July 1992, declared
that education is afundamental right
and that 'the state is under aconstitu-
tional mandateto provide educationa
institutions at dl levelsfor the benefit
of citizens." Immediate reactions to
thejudgement focused on higher pro-
fessiona education, as that was the
scope of the original petition.'

* This article partly draws from the author's
presentation made in the Convention on Edu-
cation as a Fundamental Right, organized by
the University of Delhi, as apart of the golden
jubilee celebrations of the Central Institute of
Education (18 December 1997). The views
expressed here are those of the author and
should not necessarily be attributed to the
organization that he is associated with.

1. For example, the University Grants Com-
mission and the Association of Indian Uni ver-
sities havejointly sponsored acolloquium and
severa private professional colleges orga
nized debates on thisissue. See among many,
AlU (1992) and UGC (1992).



The uproar against the judge-
ment declaring education, including
higher professional education, as a
fundamental right, later required the
Supreme Court to modify its judge-
ment (1993) so asto confinethe scope
to elementary education: "Thecitizens
of the country have a fundamental
right to education... every child/citi-
zen of this country has aright to free
education until he completes the age
of 14years...'

Snce Article 45 of the Constitu-
tion of India (which states that 'the
State shall endeavour to provide,
within a period often years from the
commencement of this Constitution,
for free and compul sory education for
dl children until they completetheage
of fourteen years'), and other provi-
sions in the Constitution could not
compel the government to providefor
universal elementary education even
after 50 years of independence, the
judgements of the Supreme Court
assume utmost significance.

The judgements also assume
importance, as we have not been sin-
cere to the UNJUNESCOILO declara-
tions on human rights and the rights
of children, which India has ratified.
Thejudgement of the Supreme Court
is the culmination of a process in
which the efforts of the Union govern-
ment, particularly in constituting the
Muhi Ram Saikia (1997) Committee
to consider the implications of mak-
ing elementary education a funda-
menta right and the subsequent bill,
haveto be seen.

The Saikia Committee recom-
mended an amendment to the Cons-
titution making the right to free
edementary education up to 14 years
of age, afundamental right. The pro-
vison of free elementary education,
according to the committee, includes
exemption from tuition fee, provision
of free textbooks for all primary

school children and girls
up to upper primary level,
and provision of essential

TABLE 1

Status of Compulsory Education in the World

Number of countries where compulsion

stationery to dl children exists does not no

in primary classes. While exist information
the committee recom- Africa 44 8

mended that the mid-day North America 23 2

meal programme becon-  SoUh America - 12 )

. .. Asa 34 8

tinued, provision of other Europe 43 i

incentives such as free .gqnia 5 5

school uniforms, cash Tqg 161 23

incentives, scholarships
and so on, could beleft to
thediscretion of the states
subject to ‘economic capacities and
priorities’ of the respective state
governments.

The committee has recommended the
provision of minimum infrastructure
and teachers to al schools as envis-
aged under the Operation Blackboard
Programme. It has obliquely referred
to quality by mentioning teacher train-
ing, quality textbooks and minimum
levels of learning.

H owever, the committee did not

suggest central legislation making
elementary education ‘compulsory’;
on the other hand, states could either
amend existing laws or enact fresh
legidationinthisregard. Butthecom-
mittee did suggest what state legis-
lation should provide for. Inter alia,
it should include making education
compulsory-governments should be
required to provide accessible school-
ingfacilitiesto dl, and parents should
treat it as their fundamenta duty to
send their children to schools.

The proposed amendment to the
Constitution has to be seen in this
background. Fortunately, as the hill
for the constitutional amendment
was introduced in the Rgjya Sabha
and not in the Lok Sabha, it did not
elapse with the dissolution of the 1lth
Lok Sabha. But someimportant ques-
tionsremain. Why isthe amendment
necessary?

Source: World Education Report, 1995 (Paris. Unesco).

Therearethose who fed that the
exigting provisions of the Congtitution
(e.g., Articles 39,41,45,46) take care
of what isintended in the amendment.
But the amendment needs to be wel-
comed for avariety of reasons: First,
even if it does not substantially add
totheexisting provisions, the amend-
ment is areiteration by the state of
its commitment to universal elemen-
tary education. Hopefully, it will
inducethe state and the peopleto make
aspecial effort towards reaching this
goa. Even symboalically, it isimpor-
tant in asocio-political system of our
kind.

Second, compulsory school edu-
cation has been a part and parcel of
thecivilized world. In asmany as 161
out of 193 countries on which infor-
mation is available, there is some
degree of compulsion in school edu-
cation (Table 1). There are few exce-
ptions. Only 23 countries have no
legidation making education compul-
sory, among which ninearein Africa’
andnineinAsia®

Third, the amendment for mak-
ing education compulsory is also

2. Botswana, Gambia, Kenya, Mauritania,
Mauritius, Sierra Leone, Sudan, Swaziland
and Uganda.

3. Bahrain, Bhutan, Lebanon, Maldives,
Oman, Pakistan, Qatar, Saudi Arabia and
Singapore.



desirableto gradually extend thedura-
tion of the cycle to the entire school-
ing span, i.e., 12 yearsof schooling for
the children of the age-group 6-18.
d)_The amendment should necessar-
ily make education compulsory.
Compulsion should include (/) com-
pulsion on the part of the government
to provide accessible adequate school-
ingfacilities of reasonablequdlity todll
children; and (i) obligation on the part
of the parents to send their children to
schools. Though exceptions to either
category could be worked out, they
should beat aminimum.

The Saikia Committee has esti-
mated that an additional Rs 40,000
crore are required to make elemen-
tary education available to everyone
during the next five year period. This
appearsto be an underestimate, asthe
committee took the average recurring
expenditure per pupil at Rs 948 (in
1995-96) and the number of children
who are outside the school system at
6.6 crore. Whilethe recurring expen-
diture partially factor in additional
expenditure required for improve-
ment in quality, it does not take into
account many other necessary inputs
currently not provided at all, or pro-
vided only to a section of the student
population.

In addition, the estimate is
exclusive of requirements in terms
of capital expenditure, such as addi-
tiona school buildings/classrooms,
furniture and equipment. An expert
committeewas constituted, asrecom-
mended by the Saikia Committee, to
examine the financial estimates in
detail. According to the expert com-
mittee, the additional financia reso-
urces required would be of the order
of about Rs 95,000 crorefor a 10 year
period,? or about Rs 9.5-10 thousand
crore per year.

8. Indian Express, 8 November 1997.

Compared to the present (1996-
97) level of expenditure (plan and
non-plan) of about Rs 32,000 croreon
education, 50% of which is on ele-
mentary education,® the additional
requirement is indeed sizable. How-
ever, itisnot beyond reach. If we have
to spend on average an additional
Rs 10,000 crore every year, it would
only be 0.7% of GDP in 1997-98 and
would comedown to 0.5% by theend
of the 10 year period, on the assump-
tion that GDPwould increase a ared
rate of growth of 5% per annum.

In other words, the additional
requirement for the 10 year period is
only 0.56% of the 10 year cumulative
GDP (in red prices). If GDP increases
at afadter rate, i.e., higher than 5% per
annum, the proportion additionally
required for free compulsory educa-
tion would be less. If the government
sticks to its promise of allocating at
least 6% of GDP for education by
the end of the Ninth Five Year Plan,
the task of additionally allocating
Rs 10,000 crore every year for ele-
mentary education does not seemto be
difficult at al. All thisrequires, how-
ever, asystematic plan for mobilizing
additional resource.

The need for mobilization of addi-
tional resources is obvious, but the
choices available are limited. The
governments - union and sates—have
to finance el ementary education out of
their own budgetary resources, rather
than depending on non-governmental
sources such as the students, parents
or the community to sharetherespon-
sihility for financing elementary edu-
cation. Thiswould beinthetrue spirit
of the congtitutional directive of free
compulsory education. The Saikia
Committeerequired thecentral govern-
ment to meet the additional require-

9. Sdlected Educational Statistics 1996-97
(New Delhi: Ministry of Human Resource
Development).

ments of the states. Thiswould indeed
be better and effective. The economi-
cally weak state governments should
be aided in providing abasic human
need — elementary education. In our
federal system, however, it would be
in the interests of the state govern-
ments if they came forward on their
own with proposals to invest sizable
additional resources on elementary
education.

A n important and widely preva
lent way of financing el ementary edu-
cation is through general taxation.
Central and state governments may
formulate norms regarding the pro-
portion of their respective budgets to
be alocated to education as a whole
and to elementary education in par-
ticular.**The norms should be reason-
ably high so as to ensure adequate
alocation of resources every year.
The Saikia Committee recommends
that the central and state governments
should allocate 50% of budgetary
allocations for education to elemen-
tary education and to seethat they are
not diverted to any other sector. A pro-
vision of 50% of resourcesto elemen-
tary education (and the remaining
50% to post-elementary education -
secondary and higher levels) would
also ensure abalanced devel opment of
the education system.

The government (central and
state) may have to examine and exp-
lore the scope for reallocation of
resources from unproductive sectors
to elementary education. For instance,
the union government has stated that
resources saved from public sector
disinvestment (and the resources gen-
erated through such schemes as the
voluntary disclosure of income
scheme) would be invested in sectors
like education and other socid infra-

10. Countries like Brazil and Taiwan have
norms of this kind.



structure. A clear weightage may be
given to elementary education in this
process of reall ocation.

From the point of view of pub-
lic finance, earmarked taxes are not
highly favoured. Many argue that as
they yield resources for specific and
short term needs, measures like an
education cessmay haveto bereintro-
duced in order to mobilize additiona
resources for elementary education.
Thiswas proposed by the SaikiaCom-
mittee. Such a cess, if introduced,
should be high enough to yield sizable
resources for elementary education.
The cess is hot to be confined to the
parents of children goingto school. In
fact, it should be ageneral cess levied
as a part of another direct/indirect
tax, the revenues from which are ear-
marked for elementary education;
and it should not be related to partici-
pation of the cess payees' children in
schooling.

A nother suggestion worth explor-
ing is the creation of a national ele-
mentary education fund." Donations
and contributionsto such afund could
be provided with liberal tax incen-
tives, such as those given to higher/
higher professional education and
literacy campaigns -(saksharata
samithis). Contributions may be gen-
erated on a voluntary basis through
innovative approaches. It may be
madeobligatory onthepart of al manu-
facturing firms (excluding household
and small scale units) to necessarily
make provision for elementary edu-
cation of the children of their emp-
loyees, either directly or through
financid contributions to the fund.
Atthe sametime, it may bereit-
erated that, given (@) the spirit of the
Congtitution and the UNUNESOO dec-

11. This could be on the lines of the Socially
Usful Development Fund for Compul sory
Education in Yugoslavia.
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larationsand conventionson therights
of children, (/2 our own experience
and, (c) international experiencewith
reference to financing basic educa-
tion, non-governmental contributions
will be peripheral in quantum, the
government-union and state-has no
choicebut to shoulder thetotd respon-
sibility of financing elementary edu-
cationinindia

I n afew years we will celebrate the

centenary year of Gopal Krishna
Gokhal€e's introduction of aresolution
for free compulsory education in the
Imperial Assembly. Whether his
dream materializes into aredity we
can beproud of isfor usto decide.

References

AlU: Association of Indian Universities
(1992), Right to Education as a Fundamental
Right. Report of the National Colloquium.
New Delhi.

N. Birdsall, D. Ross and R. Sabot (1993),
‘Underinvestment in Education: how much
growth has Pakistan foregone? Pakistan
Development Review 32(4): 453-99.

C. Colclough with K.M. Lcwin (1993),
Educating all the Children. Oxford?
Clarendon.

SaikiaCommittee (1997), Report of the Com-
mittee of State Education Ministers on Impli-
cations of the Proposa to Make Elementary
Education a Fundamental Right. New Delhi:
Ministry of Human Resource Development,
Department of Education (Chairman: Muhi
Ram Saikia).

Supreme Court of India (1992), Judgement on
Miss Mohini Jain v. State of Karnataka and
others. New Dehi (30July 1992). Reproduced
inJournal of Higher Education 16( 1), Autumn
1992:73-86.

SuprcmeCourtof I ndia(1993) Judgementon
J.P.Unnikrishnanv. Stateof AndhraPradesh.
New Delhi (1993). Reproduced in Journal of
Higher Education 16(2), Spring 1993:302-28.

JB.G. Tilak (1996), 'How Free is "Free"
Primary Education in India? Economic and
Political Weekly 31(5 & 6), 3 and 10 Febru-
ary: 275-82; and 355-66.

University GrantsCommission (1992), 'Report
on National Colloquiumon Right to Education
as a Fundamental Right', Journal of Higher
Education 16(1), Autumn 1992: 1-90.



